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IN THE COURT OF THE SDJM (M) GOHPUR. 

G.R Case No. 21/ 2014. 

U/S- 25(1)(a) of the Arms Act, read with section 34 IPC. 

State  

Vs 

1. Kamal Halder @ Tutu Ali,  S/O- Late Jalil Halder, 

2. Md. Muslim Ali, S/O- Late Khalaque Ali, 

Both are R/O- Nalanibari gupser, PS- Helem, 

District- Biswanath, Assam. 

       ..........Accused Persons. 

Present                  : Ranjan Brahma, SDJM (M), Gohpur. 

For the Prosecution : Smt. Barnali Chetia, Learned APP. 

For the Defence       : Mr. Bakul Azad, Learned Advocate. 

Evidence recorded on   :  27.4.2015, 8.7.2015, 19.5.2015, 8.7.2015,  

                                     30.7.2015, 25.8.2015, 18.1.2016. 

Arguments heard on     : 17.9.2016. 

Judgment delivered on  : 28.9.2016. 

J U D G M E N T 

1.   The prosecution case in brief is that the informant namely the then JC 

123919K, NB/ Sub Sankar Lal Das, B-Coy 12, Assam Rifle, C/O- 99 APO 

lodged an FIR stating inter alia that on 9.1.2014based on information 

provided by Gajraj Intelligence, the 12th Assam Rifle along with Assam Police 

of Halem PS conducted a joint operation from 14.45 hours to 16.45 hours and 

recovered the below mentioned articles (weapons) from the possession of the 
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accused person Kamal Halder alias Tutu Ali, aged about 24 years, S/O- Late 

Jalil Halder, R/O- Nalinibari Gupchar, P.O- Dapalagar, P.S- Halem, who was 

apprehended by the joint team.   

Descriptions of articles recovered : 

i). 1x 7.65 mm pistol. 

ii). 6 Live rounds. 

iii). 1 Magzine. 

iv). 1 mobile phone, No. 98596 10473. 

2.  The FIR was received and registered a Case at Helem PS vide Helem 

PS Case No. 1/2014, under section 25(1) (a) Arms Act. After investigation 

Police submitted charge sheet against the above named accused persons 

under section 25(1) (a) Arms Act. 

3.  Accused persons were summoned to face the trial. Copies of the 

relevant documents were furnished to them.Charge was framed against the 

accused persons under section 25(1) (a) Arms Act read with section 34 IPC, 

which was read over and explained to the accused persons to which they 

pleaded not guilty and claimed to be tried.  

4.  During the course of the trial, prosecution examined6 nos. of  

witnesses including I.O. Statements of the accused persons under section- 

313 Cr.PC recorded. The plea of the accused persons is total denial and did 

not adduce any evidence in defence.   
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POINTS FOR DETERMINATION. 

5. Whether the abovenamed accused persons were in possession of 

illegal arms including one 7.65 mm pistol, 6 Live rounds and 1 Magzine for 

the purpose of illegally selling it or transfer it to others and thereby 

committed offence punishable under section 25(1) (a) Arms Act read with 

section 34 IPC ? 

DISCUSSIONS, DECISIONS & REASONS THEREFOR. 

6.  The informant Shankarlal Das  was examined as PW4. He stated that 

at the time of the alleged incident he was working as In Charge of 12th 

Battalion Assam Rifle. On January, 2014 he received an formation from Gajraj 

Intelligence unit that at Sanmari area some 2 – 3 persons were dealing with 

illegal arms. Then he along with Captain JB Saina and 20 others Assam Rifle 

staffs  and Assam Police SI Punaram Saikia condoned the Sadamari Tea 

Estate area.  Then one person tried to run away from the said area by seeing 

them. He was chased by them and a 7.65 mm pistol was recovered from him. 

The said person threw away the said pistol to escape it. There was a magzine 

with 6 rounds live ammunitions in the said pistol. It was about 2 p.m. One 

personal mobile phone was also recovered from him. The said person was 

arrested by them and handed over to the Halem PS along with the arms 

recovered from him. He proves the FIR lodged by him by Ext-2 and his 

signature thereon by Ext-2(1). On the day of his deposition, that is on 

30.7.2015, the accused person Kamal Halder was absent vide petition no. 

2203/15. Another accused person Muslim Ali was present.During cross 

examination, he stated that accused person Muslim Ali was not arrested by 

them on the alleged day of the incident. Four personnels from the Gajraj 

Intelligence unit came to their camp and communicated the information to 

Captain JB Saina at first. The said four personnels also communicated them 
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during operation.  He has not mentioned the place of operation in the FIR. He 

has not mentioned the place from where the accused Kamal Halder was 

arrested. He stated that Kamal Halder was chased and caught by Rifleman 

Mansh Deuri of 12th Assam Battalion Bravo Company and recovered the Pistol. 

The said accused person tried to throw away the said pistol. There was not 

any other public at that time. After recovery of the pistol, they called the local 

Gaonbura and show him the seized weapons. The Gaonbura put his signature 

in the Seizure list. The Seizure list was prepared near the place of incident. 

There was about 100 – 150 public gatherings at the time of arrest of the 

accused person but they did not take any signature of the said persons in the 

seizure list. The seizure list was prepared in the presence of the Gaonbura. In 

the FIR he has not mentioned the name of the manufacturing company of the 

seized pistol, cartridge no. etc. He has mentioned the sim no. of the accused 

person by asking him the no.  The gaonbura and other seizure witnesses saw 

the recovered articles from them. 

7.  PW1, Bhuban Dutta, Assam Police Constable, Halem PS stated that he 

could identify the accused person Kamal Halder present in the Court. But he 

could not identify another accused person Muslim Ali. He stated that on the 

alleged day of the incident, he was accompanying the search team of Assam 

Rifle as per instructions of the O/C, Halem PS. The Assam Rifle party caught 

the accused person Kamal Halder. At that time he was inside the car. The 

Assam Rifle party chased the accused person near a Tea Estate and arrested 

him. One Pistol was recovered from said accused Kamal Halder. One Assam 

Rifle personnel came in civil dress in disguise and the said accused person 

came to sell the pistol to the said Assam Rifle in civil dress.The accused 

person did not know that the said person who offered to buy the pistol 

belongs to Assam rifle team. He was sitting inside the car as he was in Police 

dress. He saw the accused person negotiating with the Assam Rifle personnel 

in civil dress for selling the arms.The accused person Kamal Halder was 
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handed over to the Halem Police along with the arms and ammunitions, which 

was seized from him. He put his signature on the seizure list  which he proves 

it by Ext-1 and his signature thereon by Ext-1(1).  During cross examination 

he stated that the time of operation was about 2 p.m. he was sitting inside 

the car which was about 3 km away from the NH Way. The driver of the car 

was also inside the car along with him. He could not say from which place the 

accused person Kamal Halder was arrested. He came to know from the Assam 

rifle Personnels that a pistol was recovered from the accused Kamal Halder. 

He does not know as to whether the pistol was recovered from the accused 

person Kamal Halder.  

8.  PW2, Padma Saikia Das is the local govt. gaonbura. He stated that on 

the alleged day of the incident about one year before some Army personnel 

and Policemen came to his shop at Sandamari centre and told him that they 

chased and caught two persons and recovered from the said persons one 

pistol and seized two bicycles (one was Ladys’ cycle). They showed him the 

seized pistol and took it along with them. But they left the seized bicycles in 

his custody. He put his signature on the seizure list. After about one month 

said Army personnels came and took the bicycles. He proved the Seizure List 

by Ext-1 and his signature thereon by Ext-1(2). During cross examination, he 

stated that he does not the date of the alleged incident. He does not know 

from whom the Army seized the pistol and the bicycle. The Police/ Army show 

him the Pistol. But he does not know whether the said pistol was original or 

duplicate. He put his signature on the seizure list according to the instruction 

of the Police. He did not saw the alleged incident but he came to know about 

it from others.  

9.  PW3 is Dipak Borah. He stated that he has not seen the accused 

persons present in the Court. He heard from others that one person was 

arrested by the Assam Rifle party. Police told him to put his signature on the 
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seizure list while he was in the shop gaonbura, PW2. He proved the said 

seizure list by Ext-1 and his signature thereon by Ext-1(3). During cross 

examination, he stated that he does not know about the alleged incident. He 

does not know about the seized articles and from whom it was seized.  

10.  PW5 is Deben Chandra Gohain, Havilder. He stated that on 17.1.2014 

while he was working at 12th APBn,  Jamugurihat as Armoury Havildar then he 

received a seized factory made pistol along with 12 rounds factory made  

ammunitions by Police from the 12th APBn Commandant for examinations. 

The said arms and ammunitions was sent by SDPO, Gohpur to the 12th APBn, 

Jamugurihat for examination vide Memo. No. SDP/GPR/2014/72/65, dated 

11.1.2014 in connection to Halem PS case No. 01/2014, under section 

25(1)(a) of Arms Act. The said arms and ammunitions,vide MR No. 01/14 was 

sent in a sealed paper box. After examination he found the following : 

(i). One no. of 7.65 mm pistol (auto) factory made, which was marked as Ext-

A, Registered No. Nil, written on the slight body, right side. Petro and beretta 

auto pistol. Lida on left side, Made in Italy. On the barrel, it was written ‘only 

for public supply”. 

(ii). One no. of magazine (pistol) factory made, which is marked as Ext-B, 

Registered No. Nil.  

There were 6 rounds of 7.65 mm live ammunitions factory made, which are 

respectively marked as Exts-C, D,E, F, G & H. There was a head stamp, KF 

7.65= 6 rounds. 

According to his opinion, Ext-A, B, C,D,E, F, G & H are factory made rounds. 

Ext- A & B are found serviceable at the time of the examination. Ext- C,D,E, F, 

G & H are live ammunitions at the time of examinations. Ext-A is bore 0.8 cm, 

Exts- A,B,C, D,E, F, G & H are lethal. He has proved his report by Ext-3 and 
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his signature thereon by Ext-3(1). During cross examination, he stated that 

he received the sealed box of the weapons on 17.1.2014 and examined them 

on 18.1.2014. The said sealed box of the weapons was kept in the 12th APBn 

Arms store room after receiving on 17.1.2014. He has not mentioned the time 

of examination and duration of his examination in his report. There was no 

registration no. and its year of manufacture of ammunition, magazine and the 

Pistol. He has not mentioned the size of the magazine in his report. He 

mentioned in his report that the ammunitions and Exts- A & B are serviceable 

according to his idea.   

11.  PW6 is the Investigation Officer (IO), S.I, Punaram Saikia. He 

conducted the investigation of the case. He stated that on 9.1.2014 while he 

was working as the O/C of Halem PS, he along with his staff were on duty for 

Naka checking at Chandamari centre National Highway. Then one Assam Rifle 

Naheb Subedar Shankarlal Das came and informed him that one person was 

coming with illegal armsfrom Kawripathar side. Ahe after coming to know 

about it, he along with his staff and Assam Rifles rushed towards 

Kawripathar. After proceeding about 150 metres they saw one person trying 

to run away from the road but he fell down. So, he was caught red handed 

and recovered a pistol along with 6 live cartridges, one Magazine and a 

mobile handset from him. The said arms/ articles were exhibited namely 

Material Ext-1: 7.65 mm Pistol, Material Ext-2: Magazine, Material Ext-3: 6 

nos. Live ammunitions and Material Ext-4: One Nokia Mobile hand set.The 

said arms/ articles were seized from the said person and during interrogation 

his name is came to be known as Kamal Halder @ Tutu. He proved the said 

Seizure list by Ext-1 and his signature thereon by Ext-1(4). They also came to 

know that another accused person namely Muslim Ali was also with him. The 

said accused persons brought the said pistol for the purpose of selling it to 

others. They search Muslim Ali in his house but he was not found there. The 

said seized arms were sent for examination at 12th APBn. During 
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investigation, he examined the witnesses. He prepared a Sketch map of the 

place of incident and proved it by Ext-4 and his signature thereon by Ext- 

4(1). After investigation he submitted Charge sheet against the accused 

persons under section 25(1)(a) Arms Act. He proved the Charge sheet by Ext- 

5 and his signature thereon by Ext- 5(1). This was the statement of the I.O. 

During his cross examination, he stated that the naka checking was done on 

9.1.2014 at about 2.45 p.m at NH 52 Chandamari centre. After receiving 

information from Assam Rifle NB Shankarlal Das, he along with constable 

Bhaben Dutta with Assam Rifle party proceeded towards Kawripathar. The 

person who was carrying the arms was coming towards Chandamari centre 

from Kawripathar. He prepared a sketch map of the place of incident. The 

house of one Shariful Bhuyan was situated about 100 m from that place and 

house of Dipak Bhuyan towards South West. While they searched the body of 

the accused person then there was no other public witness but after about 

one minute, Gaonbura Padma Saikia and Dipak Borah reached there. At that 

time there was none in the nearby house. The seized arms were brought to 

the Police station which were kept in the PS Malkana and after 2 days the 

arms were sent to the 12th APBn Head Quarter at Jamuguri for examination. 

The arms were sealed packed in the presence of the SDPO, Gohpur and a 

constable for sending to 12th APBn Head Quarter.  

12.  Heard the arguments of the Learned APP and the Learned Defence 

Counsel. Perused the materials on record. 

13.    After going through the materials on record, it appears that the raid 

was conducted on 9.1.2014 based on information provided by Gajraj 

Intelligence, from 14.45 hours to 16.45 hours and recovered one 7.65 mm 

pistol, 6 Live rounds, 1 Magzine and a mobile phone, No. 98596 10473 from 

accused person Kamal Halder alias Tutu Ali, aged about 24 years, S/O- Late 

Jalil Halder, R/O- Nalinibari Gupchar, P.O- Dapalagar, P.S- Halem, at 
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Sandamari Tea Estate near Kawripathar. The informant namely Shankarlal 

Das as PW4 at that time was the In-Charge of 12th Battalion Assam Rifle. He 

stated that on that day he along with Captain JB Saina and 20 others Assam 

Rifle staffs  and Assam Police SI Punaram Saikia, that is PW1 condoned the 

Sadamari Tea Estate area and apprehended the accused person Kamal Halder 

along with illegal arms and a mobile phone. When they chased the accused 

Kamal Halder then the said accused person tried to throw away the pistol. 

There was not any other public at that time. After recovery of the pistol, they 

called the local Gaonbura and show him the seized weapons. The Gaonbura 

put his signature in the Seizure list. The Seizure list was prepared near the 

place of incident. There was about 100 – 150 public gatherings at the time of 

arrest of the accused person but they did not take any signature of the said 

persons in the seizure list. The seizure list was prepared in the presence of 

the Gaonbura.  PW2, Padma Saikia Das who was the then local govt. 

gaonbura stated that on the alleged day of the incident some Army personnel 

and Policemen came to his shop at Sandamari centre and told him that they 

chased and caught two persons and recovered pistol from them and also 

seized two bicycles. They showed him the seized pistol and took it along with 

them. But they left the seized bicycles in his custody. He put his signature on 

the seizure list as per the instructions of the Police. But he did not not know 

from whom the Army seized the pistol and the bicycle. Another seizure 

witness, PW3 Dipak Borah also stated that on the alleged day of the incident, 

some Policemen came to meet PW2 in his shop at Sandamari centre  and as 

he was in the shop gaonbura, PW2, the policemen told him to put his 

signature on the seizure but he did not know about the seized articles and 

from whom it was seized. Thus in view of the above evidences on record, it is 

crystal clear that there PWs 2 & 3 were not there as witnesses at the time of 

the raid, that is, there was not any independent witness during search 

operation or raid at Sandamari Tea Estate. 
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14.  Generally, before conducting a search, the police officer concerned is 

required to call upon some independent and respectable people of the locality 

to witness the search. But in the given case, no attempt was made to callan 

independent local witness during the search/ raid, whereas the place of raid 

was a residential area of the Sandamri Tea Estate and there was no dearth of 

local witnesses. As no public witness joined in the search it creates suspicion 

about the recoveries of the arm from the accused person. But ironically the 

Police personnel called the Gaonbura, that is PW 2 after the raid just to show 

the recoveries and took his signature on the seizure list as a matter of 

formality.  

In this regard reference may be made to the decision of theHon’ble Gauhati 

High Court in Crl. Revn. No. 269/2004, Decided On: 06.06.2012, Md. 

Moinul Haque Vs The State of Assam, MANU/GH/0350/2012, wherein 

it has been observed and held in paragraph 12 as reproduced below- 

The law requires that before conducting a search the concerned 

police officer is bound to call upon some independent 

respectable people of the locality to witness the search. It may 

be dispensed with in case independent person is not available in 

a given case. In such a situation, if the police conducts the 

search, it cannot be disbelieved simply on the ground that no 

independent and respectable witness was examined by the 

prosecution. Here is a case where the search was made in a 

village and it was possible to call and have the presence of 

independent and respectable persons of the village. 

15. PW1, an Assam Police Constable accompanied the Assam Rifle team 

during raid, but he stated that he does not know as to whether arms were 

recovered from the accused person Kamal Halder. He was sitting inside a car 

at the time of the raid. PW5 was another Assam Police personnel who 

examined the conditions of the seized arm and ammunitions at 12th APBn, 
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Jamugurihat  Both of them did not know from whom the said ammunitions 

were seized. 

Thus none of them supported the prosecution case.  

In view of the above facts and circumstances of the case, prosecution has 

failed to prove its case against the accused person. Thus the accused person 

deserves acquittal. 

16. In the result, the accused persons namely Muslim Ali and Kamal Halder 

are acquitted of the alleged offences against them and set them at liberty 

forthwith. Their bail bonds shall stand for another period of 6 (six) months. 

The seized arm & ammunition vide Material Ext- 1 shall be disposed of as per 

provisions of Law. 

The Judgment is pronounced and delivered in the open Court. 

Given under my Hand & Seal of this Court on this 28thday of September 2016 

at Gohpur. 

       

 

 

 SDJM (M), Gohpur, 

 

 

 

 

 

 

 

 

 

 

 



12 
                       GR No. 21/2014 

 
 

APPENDIX 

PROSECUTION WITNESSES: 

PW1 : Bhuban Dutta, 

PW2: Padma Saikia, 

PW3: Dipak Borah, 

PW4: Shankarlal Das, informant. 

PW5: Deben Chandra Gohain, 

PW6: SI, Punaram Saikia, I.O. 

 

PROSECUTION EXHIBITS : 

Ext-1: Seizure List. 

Ext-2: FIR 

Ext-3: Seizure List by Assam Rifle. 

Ext-4: Sketch map. 

Ext-5: Charge sheet. 

Material Ext-1: 7.65 mm Pistol. 

Material Ext-2: Magazine, 

Material Ext-3: 6 nos. Liveammunitions.  

Material Ext-4: One Nokia Mobile hand set. 

DEFENCE WITNESSES : Nil. 

DEFENCE EXHIBITS : Nil.  

 

 

 

    

 SDJM (M), Gohpur. 

 

 


